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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
DAVID N. ZIMMERMAN,
)
Individually and on Behalf of All Others )
Similarly Situated,
)
)
Plaintiff,
)
)
vs.
)
DIPLOMAT PHARMACY, INC., et al., )
)
Defendants. )
)
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MATTHEW I. ALPERT and JOSHUA L. CROWELL declare as follows:
1.

Matthew I. Alpert is a member of Robbins Geller Rudman & Dowd LLP

(“Robbins Geller”), counsel for Lead Plaintiff the Government Employees’
Retirement System of the Virgin Islands (“GERS”) and the Class.1 Joshua L. Crowell
is a member of Glancy Prongay & Murray LLP (“GPM” and with Robbins Geller,
“Lead Counsel”), counsel for Lead Plaintiffs William Kitsonas and David N.
Zimmerman. We actively participated in all material aspects of the prosecution and
settlement of this action (the “Litigation”), are familiar with the proceedings, and have

1

Pursuant to this Court’s May 7, 2019 Order Preliminarily Approving Settlement
and Providing for Notice (ECF No. 62) (the “Preliminary Approval Order”), for
purposes of Settlement, the Class is defined as:
[A]ll Persons who purchased Diplomat Pharmacy, Inc. (“Diplomat”)
common stock from February 29, 2016 through and including
November 3, 2016. Excluded from the Class are Defendants, members
of each Defendant’s immediate family any entity in which any
Defendant has or had a controlling interest, directors and senior
executive officers of Diplomat during the Class Period, and Defendants’
legal representatives, heirs, successors, or assigns of any such excluded
party. Also excluded from the Class are those Persons who timely and
validly request exclusion from the Class pursuant to the Notice.

Preliminary Approval Order, ¶4.
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personal knowledge of the matters set forth herein based on our active supervision and
participation in the Litigation. 2
2.

Pursuant to Federal Rule of Civil Procedure 23 (“Rule 23”), we submit

this declaration in support of Lead Plaintiffs’ motion for: (a) final approval of the
Settlement, which provides for a $14.1 million cash recovery on behalf of the Class,
and the proposed Plan of Allocation; and (b) approval of the application of an award
of attorneys’ fees and expenses to Lead Counsel, including an award to Lead Plaintiffs
for their time representing the Class pursuant to 15 U.S.C. §78u-4(a)(4).
I.

PRELIMINARY STATEMENT
3.

The Parties have reached a Settlement that provides for $14.1 million in

cash for the Class. Specifically, the Settlement relates to all persons or entities who
purchased the common stock of Diplomat during the period from February 29, 2016
and November 3, 2016 (the “Class Period”). The operative complaint in this action
alleges that Defendants violated §§10(b) and 20(a) of the Securities Exchange Act of
1934 (the “Exchange Act”) by making false and misleading statements and omissions

2

Capitalized terms not otherwise defined herein have the same meanings as those
ascribed to them in the Stipulation of Settlement (ECF No. 60) (the “Stipulation”).
The Settlement resolves the claims asserted against defendants Diplomat Pharmacy,
Inc., Philip R. Hagerman, and Sean Whelan (together, “Defendants,” and with Lead
Plaintiffs, the “Parties”).
-2-
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concerning the impact of changing direct and indirect remuneration (“DIR”) fees on
Diplomat’s bottom line. See generally ECF No. 20 (“Amended Complaint”).
4.

This case has been zealously litigated since its commencement two-and-

a-half years ago. The Settlement was achieved only after Lead Plaintiffs and Lead
Counsel, inter alia: (a) conducted a thorough pre-discovery investigation where they
reviewed and analyzed numerous relevant publicly-available documents (including the
Company’s SEC filings, conference call and presentation transcripts, media reports,
and analyst reports); (b) demonstrated Lead Plaintiffs’ ability to serve as competent
lead plaintiffs and manage this Litigation; (c) drafted and filed the detailed 78-page
Amended Complaint; (d) successfully opposed Defendants’ motion to dismiss; (e)
successfully opposed Defendants’ motion for reconsideration of the motion to dismiss
order; (f) propounded two sets of documents requests and two sets of interrogatories
to Defendants; (g) served document subpoenas on three key third parties; (h) met and
conferred with Defendants’ counsel and certain third parties’ counsel to negotiate the
production of documents and other discovery; (i) reviewed and analyzed
approximately 20,000 pages of documents produced by Defendants and third parties;
(j) deposed Diplomat’s Rule 30(b)(6) witness and, at the time this Settlement was
reached, were preparing to take additional fact witness depositions; (k) retained an
expert on market efficiency and damages to analyze the Cammer factors and produce
-34845-3682-9080.v1
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an event study; (l) moved for class certification; and (m) assessed the risks of
proceeding on the claims at summary judgment, trial and on appeal. As a result of
these extensive efforts, Lead Plaintiffs and Lead Counsel obtained a full
understanding of the strength and weaknesses of the claims asserted in the Amended
Complaint.
5.

Moreover, the Settlement was reached only after extensive arm’s-length

negotiations by experienced and capable counsel for Lead Plaintiffs and Defendants.
As part of the negotiation, the Parties engaged in two in-person mediations with two
experienced and nationally respected mediators – U.S. District Judge Layn R. Phillips
(Ret.) and San Francisco Superior Court Judge William Cahill (Ret.). Prior to each inperson mediation session, the Parties submitted and exchanged briefs with supporting
exhibits analyzing the strengths and weaknesses of the applicable claims and defenses.
Following the second mediation session, the Parties continued their settlement
communications facilitated through Judge Cahill.
6.

As a result of these efforts, on March 28, 2019, Judge Cahill issued a

mediator’s proposal of $14.1 million for a global resolution of all claims. On April 1,
2019, Judge Cahill informed the parties that both Defendants and Lead Plaintiffs had
accepted the $14.1 million settlement proposal, subject to agreement on the non-
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monetary terms of the settlement agreement. Following intensive negotiations, the
Parties executed the final version of the Stipulation.
7.

The proposed Settlement is the product of hard-fought litigation and

takes into consideration the risks specific to the case. Lead Plaintiffs have expressed
their belief that the Settlement is an excellent result for the Class. Lead Counsel
agrees, based on consideration of, inter alia: (i) publicly-available information
regarding the Company’s size and its financial resources; (ii) briefing on Defendants’
motion to dismiss and this Court’s ruling on the same; (iii) briefing on Lead Plaintiffs’
motion for class certification; (iv) approximately 3,325 documents produced by
Defendants and third parties (totaling approximately 20,000 pages); (v) Diplomat’s
Rule 30(b)(6) testimony; and (vi) frank discussions with mediator Judge Cahill during
the mediation process.
8.

Lead Counsel’s vigorous litigation on behalf of Lead Plaintiffs and the

Class to date has resulted in the discovery of considerable evidence supporting the
alleged claims. Had discovery continued, Lead Counsel believe that further evidence
substantiating the Class’s claims would have been uncovered. Nevertheless, the
Parties’ motion practice, Lead Counsel’s detailed legal research and investigation and
the mediation process informed Lead Counsel that, merits of the claims aside, the case
also had many risks to be carefully considered going forward.
-54845-3682-9080.v1
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Defendants’ motions to dismiss and for reconsideration and the Parties’

discussions throughout the Litigation made it clear that there were unsettled factual
and legal issues – many of which would likely have been the subject of expert
testimony – which Lead Plaintiffs and the Class would have to argue in motions for
summary judgment and at trial. Any of these factual or legal issues could have been
decided against Lead Plaintiffs and the Class, resulting in no recovery or a smaller
recovery than obtained for the Class in the Settlement. Lead Counsel also considered
the risks inherent in recovery even if Lead Plaintiffs did win at trial; specifically, Lead
Plaintiffs would have to hope that Diplomat would survive the jury verdict and that
the verdict would survive a likely multi-year appeal process.
10.
issues.

Diplomat’s deteriorating financial condition presented real ability-to-pay

By the time the Settlement was reached, Diplomat’s stock price had

plummeted by more than 50% from the time the Litigation was commenced. Its cash
reserves have fallen to less than $3 million. Lead Counsel reasonably believed that
Defendants’ director and officer insurance coverage was likely the only available
source to fund a judgment. Therefore, given that continued litigation would have
continued to draw down and possibly even exhaust Defendants’ insurance policies, it
raised a serious risk that Defendants would not be able to pay any significant
judgment.
-64845-3682-9080.v1
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Lead Plaintiffs and Lead Counsel carefully considered all of these factors

in deciding to settle on the terms set forth in the Stipulation. Balancing all of the
circumstances and risks both sides faced if the Litigation were to continue, Lead
Plaintiffs and Lead Counsel concluded that settlement on the terms agreed upon is fair
and reasonable and is in the best interests of the Class. The Settlement confers a
substantial, immediate benefit to the Class and eliminates the significant risks that
continued litigation poses at summary judgment, trial and in any post-trial litigation.
12.

It is respectfully submitted that: (1) the Settlement should be approved as

fair, reasonable, and adequate; (2) Lead Counsel should be awarded attorneys’ fees of
30% of the $14.1 million Settlement, litigation expenses of $225,717.22, plus interest
on both amounts at the same rate and for the same period as earned by the Settlement
Fund; (3) Lead Plaintiffs should be awarded $13,657.51 in the aggregate, in
connection with their representation of the Class, as provided by 15 U.S.C. §78u4(a)(4); and (4) the Plan of Allocation should be approved as fair, reasonable and
adequate, as it was developed by an economic expert and tracks the theory of damages
asserted.
13.

As described below, Lead Counsel vigorously prosecuted this Litigation

on a wholly contingent basis and advanced or incurred all litigation expenses for
several years. By doing so, Lead Counsel shouldered the entire risk of an unfavorable
-74845-3682-9080.v1
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result. Lead Counsel neither received any compensation for their efforts, nor been
paid their substantial expenses. Thus far, the Litigation has resulted in the investment
of over 4,700 hours of attorney and other professional and paraprofessional time.
14.

The fee application for 30% of the $14.1 million Settlement Amount is

fair and reasonable both to the Class and to Lead Counsel and have been approved by
Lead Plaintiffs, thus meriting this Court’s approval. The fee is within the range of
fees frequently awarded in these types of actions (including class action settlements
approved by this Court) and is justified in light of the substantial benefits conferred on
the Class, the risks undertaken, the quality of representation, and the nature and extent
of legal services performed.
15.

The requested fee amounts to $4.23 million, plus interest earned thereon.

In considering the reasonableness of the requested fee, the Court should consider a
range of factors, including the amount of money expended in defense of the
allegations at issue, the complexity of the issues, and the more than 4,700 hours
expended by Plaintiffs’ Counsel in litigating the case.
16.

Plaintiffs’ Counsel should also be awarded their litigation expenses of

$225,717.22 which were reasonably and necessarily incurred in prosecuting this
Litigation (Robbins Geller, GPM and The Miller Law Firm, P.C. have each submitted
separate declarations detailing the expenses incurred by their respective firms in the
-84845-3682-9080.v1
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Litigation). This amount includes costs incurred for: (a) locating and interviewing
non-party witnesses; (b) obtaining expert analysis necessary for the successful
prosecution and resolution of the case; (c) stenographic and videographer services;
(d) travel and lodging for Lead Counsel to attend Court hearings, the deposition of
Diplomat Pharmacy and mediations; (e) online factual and legal research; (f) creating
and managing a database of approximately 20,000 pages of documents produced by
Defendants and third-parties; (g) photocopying, imaging and printing costs; and (h)
the mediations conducted by Judge Phillips and Judge Cahill. As detailed herein,
these expenses were reasonably and necessarily incurred to plead Lead Plaintiffs’
claims, respond to Defendants’ motion to dismiss and motion for reconsideration,
conduct appropriate discovery and evaluate the evidence obtained, research legal
issues arising throughout the Litigation, seek class certification, assess the case’s
strengths and weaknesses and obtain the successful Settlement on the terms proposed.
17.

Finally, as detailed herein, the Plan of Allocation was developed by an

economic expert and tracks the theory of damages asserted and therefore should be
approved as fair, reasonable, and adequate.
18.

Because the proposed Settlement, Plan of Allocation and request for

attorneys’ fees and expenses are reasonable, fair, and have the full approval of Lead
Plaintiffs, Lead Counsel respectfully request that the Court grant final approval of the
-94845-3682-9080.v1
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Settlement, approve the Plan of Allocation, and award Lead Counsel the requested
attorneys’ fees and litigation costs and expenses, including reimbursement of Lead
Plaintiffs’ time pursuant to 15 U.S.C. §78u-4(a)(4).
II.

SUMMARY OF LEAD PLAINTIFFS’ ALLEGATIONS
19.

During the Class Period, Diplomat was the country’s largest independent

specialty pharmacy, earning 99% of its revenue by dispensing extremely expensive
drugs intended for patients with complex diseases such as hepatitis C and cancer and
rare genetic conditions. ¶3. 3 A substantial portion of its drugs were sold through
intermediaries known as pharmacy benefits managers (“PBMs”), which act as thirdparty administrators of prescription drug plans, to Medicare Part D patients. ¶¶4-7. In
particular, Diplomat dispensed the majority of its Part D prescriptions through PBMs
owned or operated by CVS Caremark (“Caremark”). ¶7. For facilitating these
transactions, Diplomat was required to pay Caremark direct and indirect remuneration
fees (“DIR fees”) for each prescription sold. ¶8. At the end of 2015, Caremark
notified Diplomat that, starting January 1, 2016, it would change its DIR fee structure
from a small flat rate fee assessed retroactively (generally between $3 to $7) to a fee
of 3% to 5.5% of a billed prescription’s ingredient cost. Because the ingredients in
Diplomat’s specialty drugs often cost tens of thousands of dollars, the change in fee
3

Unless otherwise indicated, all citations to “¶__” cite to the Amended Complaint.
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structure translated to an increase in Diplomat’s DIR fees of between 1,000% to
10,000%. ¶¶9-16. Consequently, the change in fee structure wiped out close to half
of the Company’s gross margin on each of its critical Part D prescriptions. ¶16.
20.

Lead Plaintiffs allege that, although Caremark “strongly encouraged” the

pharmacies contracted with its PBMs to accrue 5% in order to cover necessary DIR
fees, Diplomat did not. ¶15. Nor did it inform investors that a change in CVS
Caremark’s fee structure could eliminate half the Company’s gross margin on Part D
prescriptions. ¶¶16, 21. Instead, during the Class Period, Defendants concealed the
dramatic increase in Caremark’s DIR fees, omitting any mention of DIR fees in SEC
filings, earnings call presentations or public statements, and presenting the possibility
of adverse PBM actions and pricing pressure as only a hypothetical threat, despite
CVS Caremark’s fee structure actually (and dramatically) changing on January 1,
2016. ¶21. At the same time, by failing to accrue adequately for probable and
estimable DIR fees, Defendants hid Diplomat’s significant decrease in profit margins,
violating Generally Accepted Accounting Practices and causing the Company’s
financial statements to be materially misstated. ¶22.
21.

Lead Plaintiffs allege that when the false and misleading nature of

Defendants’ statements and omissions was publicly revealed, the price of Diplomat

- 11 4845-3682-9080.v1
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common stock dropped significantly, causing Diplomat investors substantial financial
harm.
III.

PROCEDURAL HISTORY OF THE CASE
A.

Appointment as Lead Plaintiffs

22.

On November 10, 2016, Lead Plaintiff Zimmerman filed the original

complaint in the Eastern District of Michigan seeking recovery on behalf of
purchasers or acquirers of Diplomat securities between October 9, 2014, and
November 2, 2016, inclusive. ECF No. 1. Pursuant to the PSLRA, Zimmerman and
Kitsonas moved to be appointed lead plaintiffs and their counsel, GPM, appointed
lead counsel on January 9, 2017. ECF No. 11. GERS separately moved to be
appointed lead plaintiff and its counsel, Robbins Geller, appointed lead counsel on
January 9, 2017. ECF No. 10. Ultimately, Zimmerman, Kitsonas and GERS
stipulated to serve as co-lead plaintiffs for the Class with their counsel as co-lead
counsel, and made their joint submission to the court.
23.

On February 10, 2017, Judge John Corbett O’Meara appointed GERS,

Zimmerman and Kitsonas as Lead Plaintiffs and approved their selection of Robbins
Geller and GPM as co-Lead Counsel to represent the putative class. ECF No. 17.
Lead Plaintiffs actively participated in all significant aspects of the case and
throughout the entirety of the Litigation, and Lead Counsel regularly communicated
- 12 4845-3682-9080.v1
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with Lead Plaintiffs regarding the status of the case. Lead Plaintiffs reviewed
pleadings, briefs, and correspondence regarding the Litigation, and engaged with Lead
Counsel regarding the status of the Litigation, discovery, and possible settlement.
Lead Plaintiffs also preserved, collected, searched for, and produced information
during the Litigation and in response to Defendants’ discovery requests. Lead
Plaintiffs were kept apprised of all settlement negotiations with Defendants and
ultimately approved the Settlement. 4
B.

Preparing and Defending the Amended Complaint

24.

On April 11, 2017, Lead Plaintiffs filed the Amended Complaint,

asserting claims under §10(b) of the Exchange Act and Rule 10b-5 promulgated
thereunder against all Defendants and claims under §20(a) of the Exchange Act
against the Individual Defendants, on behalf of a class of all persons who purchased
Diplomat common stock between February 29, 2016 and November 3, 2016,
inclusive, and who were damaged by Defendants’ violations of the federal securities
laws. ¶2.

4

See accompanying Declaration of Austin Nibbs as Representative of GERS
(“GERS Decl.”); Declaration of David N. Zimmerman (“Zimmerman Decl.”);
Declaration of William Kitsonas (“Kitsonas Decl.”) (collectively, “Lead Plaintiffs’
Declarations”).
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The Amended Complaint was the result of several months of rigorous

and extensive investigation. In connection with their investigation, Lead Counsel
analyzed voluminous materials, including: (a) Diplomat’s SEC filings, (b) transcripts
of Diplomat’s public presentations and earnings conference calls, (c) analyst reports
regarding Diplomat and its industry and market, (d) media and news reports, and (e)
analysis of the price movement of Diplomat stock.
26.

On May 26, 2017, Defendants moved to dismiss the Amended

Complaint. ECF No. 23. Defendants first argued that Lead Plaintiffs failed to plead a
strong inference of scienter, claiming that Defendants lacked motivation to hide the
increased DIR fees and that Lead Plaintiffs failed to plead particularized facts
supporting an inference that they were aware of or reckless for not knowing about the
DIR fee change. Id. at 10-23. Defendants next argued that Lead Plaintiffs failed to
sufficiently plead that the statements at issue were materially false or misleading. Id.
at 23-27. Specifically, Defendants contended that the allegations in the Amended
Complaint were non-actionable because they were either fraud-by-hindsight, matters
of opinion that were not subjectively disbelieved and/or couched in abundant
cautionary terms. Id.
27.

On July 10, 2017, after Lead Counsel expended significant time

conducting legal research and considering the issues presented, Lead Plaintiffs filed an
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opposition to Defendants’ motion to dismiss. ECF No. 26. In opposing dismissal,
Lead Plaintiffs argued, among other things, that Defendants’ statements were
materially false or misleading because: (a) the change in DIR fees had a huge impact
on Diplomat’s business and specific information about the increase in DIR fees was
available to Defendants at the time they made their statements; (b) Defendants had a
duty to disclose the DIR fees under applicable accounting standards and SEC
regulations; and (c) Defendants’ “cautionary” language was insufficient to immunize
the misstatements since the DIR change had already occurred. Id. at 7-13. Lead
Plaintiffs also countered Defendants’ scienter arguments, arguing that there was a
strong inference that Defendants knew or were reckless in not knowing of the DIR fee
change prior to the start of the Class Period, an inference bolstered by the magnitude
of the accounting violations at issue, the suspicious resignation of Diplomat’s CFO,
the financial incentives for the Individual Defendants to misrepresent Diplomat’s
profitability, and the Individual Defendants’ Sarbanes-Oxley certifications in
Diplomat’s SEC filings. Id. at 13-28.
28.

On August 9, 2017, Defendants filed a reply in further support of their

motion to dismiss. ECF No. 30. Lead Counsel continued to evaluate the arguments
and research the case law referenced in the briefing.

- 15 4845-3682-9080.v1
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On January 19, 2018, Judge O’Meara denied Defendants’ motion to

dismiss. ECF No. 36 (“January 19 Order”). Judge O’Meara held that Lead Plaintiffs
had satisfied the PSLRA’s pleading requirements, including adequately alleging that
Defendants acted with scienter. Id. at 4.
30.

On February 2, 2018, Defendants moved for reconsideration of the

January 19 Order. ECF No. 39. Defendants argued that Judge O’Meara’s January 19,
2018 Order failed to apply the proper pleading standard to Lead Plaintiffs’ fraud
claims and that, under the heightened standard, Lead Plaintiffs had not adequately
alleged scienter. ECF No. 39 at 3-10.
31.

On February 16, 2018, the case was reassigned to this Court. ECF No.

32.

Defendants answered the Amended Complaint on March 5, 2018. ECF

40.

No. 42. Pursuant to this Court’s order (see ECF No. 41), Lead Plaintiffs filed a brief
opposing Defendants’ motion for reconsideration on March 19, 2018. Lead Plaintiffs
argued that Judge O’Meara correctly identified and applied the appropriate pleading
standard and that, regardless, Defendants failed to show that correcting any claimed
oversight would have resulted in Judge O’Meara reaching a different result. ECF No.
44 at 5-15.

- 16 4845-3682-9080.v1
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On August 9, 2018, this Court denied Defendants’ motion for

reconsideration. ECF No. 46.
C.

Fact Discovery and Class Certification

34.

Even before this Court denied Defendants’ motion for reconsideration,

Lead Plaintiffs began actively pursuing discovery. Lead Plaintiffs served their first set
of document requests on Defendants on February 15, 2018, and its first set of
interrogatories to all Defendants on February 23, 2018. Lead Plaintiffs began serving
relevant third parties identified through Lead Counsel’s research with document
requests on February 26, 2018.
35.

On April 19, 2018, in connection with the Parties’ mediation efforts,

Defendants made an initial production of documents in response to certain topics
included in Lead Plaintiffs’ discovery requests. These documents allowed Lead
Plaintiffs to further evaluate the value of the Class’s claims and identify areas for
potential further discovery if the case did not settle in connection with the first
mediation.
36.

On August 23, 2018, after the Court denied the motion for

reconsideration, and pursuant to Federal Rule of Civil Procedure 26(f), the Parties
filed a joint discovery plan outlining the Parties’ respective positions on certain
discovery issues, including deposition limits and a proposed discovery schedule. ECF
- 17 4845-3682-9080.v1
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No. 48. The Parties had previously negotiated, and the Court entered, an Agreed
Confidentiality Order to govern the production and use of confidential information in
the Litigation. ECF No. 45.
37.

On August 27, 2018, the Parties appeared before the Court for a status

conference, at which time the Court provided an extension of the discovery schedule
and guidance on the progression of the Litigation.
38.

On October 17, 2018, Lead Plaintiffs served document requests on a key

third party identified through Lead Counsel’s research and Defendants’ production.
39.

A second status conference was held before the Court on November 5,

2018, at which time the Parties updated the Court on the status of discovery to date
and Lead Plaintiffs’ intention to file a motion for class certification.
40.

Lead Plaintiffs served their second set of document requests and second

set of interrogatories on Defendants on December 12, 2018. The requests covered
relevant topics such as Diplomat’s policies and procedures for accounting for DIR
fees, the Company’s arbitration with Caremark, and executive performance metrics
and incentives.
41.

Defendants served Lead Plaintiffs with their first set of interrogatories on

February 25, 2019, and their first set of document requests on March 12, 2019.
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Shortly thereafter, Lead Plaintiffs and Lead Counsel conferred regarding the
documents requested.
42.

The Parties’ objections, responses, and answers to one another’s

discovery requests prompted numerous meet and confer sessions to address and
negotiate the scope and manner of each Party’s responses, objections and, where
applicable, document productions. Through extensive efforts over the course of
several months, the Parties successfully came to agreement on many issues, including
search terms and relevant custodians for Defendants’ document production. The
Parties’ comprehensive negotiations around the scope of document discovery resulted
in several compromises that alleviated the need to raise disputes with the Court.
Defendants began producing documents on a rolling basis on February 22, 2019, and
made a second production of 1,463 documents on March 4, 2019. At the time the
Settlement was reached on April 1, 2019, Defendants had produced over 3,150
documents totaling over 19,000 pages.
43.

Additionally, in order to identify third parties likely to have relevant

information, Lead Plaintiffs analyzed both publicly available information and
information previously produced by Defendants. At the time the Settlement was
reached on April 1, 2019, Lead Plaintiffs had subpoenaed three third parties, who
produced 145 documents totaling more than 570 pages.
- 19 4845-3682-9080.v1
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To control costs and maximize the efficiency of the document review

process, all of the documents were placed in an electronic database, Relativity, created
and maintained by Robbins Geller. The database allowed Lead Counsel to search for
and code documents through Boolean-type searches as well as by characteristics such
as author and/or recipient, type of document, date, Bates number, etc. The database
also enabled Lead Counsel to cull and organize witness-specific documents in folders
for streamlined review.
45.

The bulk of the initial document review was conducted by more junior

attorneys in accordance with Lead Counsel’s policy of limiting costs where
practicable. All aspects of the attorney document review were carefully supervised to
eliminate inefficiencies and to ensure a high-quality work-product. Lead Counsel held
numerous internal conferences to discuss important documents, discovery preparation
efforts, and case strategy. Documents coded as highly relevant to the case were all
subject to further analysis and assessment by senior attorneys on an on-going basis.
46.

On March 19, 2019, Lead Plaintiffs deposed Diplomat’s proffered Rule

30(b)(6) witness on issues including: (1) Diplomat’s guidelines, policies and
procedures concerning auditing, accounting, calculation, forecasting, projection and/or
accrual of DIR fees during fiscal years 2015 and 2016; (2) Diplomat’s actual
accounting, auditing, calculation, estimation and accrual of DIR fees assessed by CVS
- 20 4845-3682-9080.v1
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Caremark during fiscal years 2015 and 2016; (3) Diplomat’s internal reporting and/or
organizational structure responsible for community with CVS Caremark about DIR
fees; (4) Diplomat’s internal reporting and/or organization structure responsible for
Diplomat’s reserves in connection with DIR fees, and its accounting, auditing,
calculation and/or accrual of DIR fees during fiscal years 2015 and 2016; and (5) the
types of software and technology used by Diplomat to calculate, estimate, forecast,
reserve or accrue for its DIR fees during the relevant time period.
47.

At the time the Settlement was reached, Lead Counsel had identified

approximately 15 other current and former Diplomat employees that they intended to
depose. As a result, Lead Counsel requested that counsel for the Defendants confirm
whether any of those potential deponents would be represented by them.
48.

Throughout the discovery process, Lead Counsel’s attorneys and

paraprofessionals not only analyzed and organized the information produced, but also
the discovery still outstanding. The fact discovery cutoff for this case was set by the
Court for June 27, 2019. See ECF No. 53.
D.

Class Certification

49.

On March 7, 2019, Lead Plaintiffs moved for class certification on the

grounds that the proposed class satisfied the requirements of Federal Rules of Civil
Procedure 23(a) and 23(b)(3). ECF No. 56. Lead Plaintiffs supported their motion
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with the expert report of Professor Steven P. Feinstein, Ph.D., who opined on the
issues of market efficiency and whether damages could be calculated on a classwide
basis using a common methodology. As part of his market efficiency analysis,
Professor Feinstein conducted a thorough event study to examine the causal
relationship between the announcement of Diplomat-specific news and a response in
the price of Diplomat common stock. ECF No. 56, Ex. C at ¶¶90-142. Professor
Feinstein’s analysis demonstrated that the market for Diplomat stock was efficient
throughout the Class Period and that damages could be calculated on a class-wide
basis. Id. at ¶¶17-20. Defendants did not oppose Lead Plaintiffs’ motion.
IV.

NATURE AND ADEQUACY OF THE SETTLEMENT
A.

History of Settlement Negotiations

50.

On March 15, 2018, the Parties discussed the possibility of engaging a

third-party mediator to see if this Litigation could be resolved.
51.

On May 22, 2018, Lead Counsel and Defendants’ counsel met before

mediator Judge Phillips in Newport Beach, California. In advance of the mediation,
the Parties prepared extensive and detailed mediation statements that set forth each
side’s positions with respect to liability and damages. The Parties provided their
materials to Judge Phillips and to opposing counsel and engaged in a pre-mediation
conference with Judge Phillips’s staff. After a full-day of negotiations with Judge
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Phillips, the Parties were unable to reach a resolution. Subsequently, at the suggestion
of Judge Phillips, Defendants made a limited production of documents responsive to
certain of Lead Plaintiffs’ discovery requests in order to further inform the Parties’
negotiations and Lead Plaintiffs’ ability to assess the value of the Class’s claims.
52.

Following further discovery, the Parties engaged in a second in-person

mediation session. On November 29, 2018, the Parties submitted revised mediation
statements addressing their positions on liability and damages and including
evidentiary support to the Honorable William Cahill. On December 6, 2018, the
Parties held an in-person mediation with Judge Cahill in New York City. While the
Parties did not reach a resolution at that time, Judge Cahill continued to facilitate
negotiations through telephonic conferences with the Parties. Ultimately, at the end of
March 2019, Judge Cahill provided a mediator’s proposal to settle the Litigation for
$14.1 million, which the Parties accepted. This agreement, along with all other terms
and condition of the Settlement, were subsequently documented in the Stipulation.
B.

The Settlement Is in the Best Interests of the Class and
Merits Approval
1.

53.

Review of Sixth Circuit Factors Support Approval

Lead Counsel respectfully refers the Court to the Memorandum of Law in

Support of Lead Plaintiffs’ Motion for Final Approval of Class Action Settlement,
Class Certification and Approval of Plan of Allocation (the “Settlement
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Memorandum”), submitted herewith, for a full analysis of the facts and law supporting
final approval of the Settlement. Courts in the Sixth Circuit consider several factors to
determine whether a settlement is fair, reasonable, and adequate, including: “‘(1) the
risk of fraud or collusion [i.e., whether the settlement is the product of arm’s length
negotiations as opposed to collusive bargaining]; (2) the complexity, expense and
likely duration of the litigation; (3) the amount of discovery engaged in by the parties;
(4) the likelihood of success on the merits; (5) the opinions of class counsel and class
representatives; (6) the reaction of absent class members; and (7) the public interest.’”
Sheick v. Auto. Component Carrier LLC, 2010 WL 4136958, at *16 (E.D. Mich. Oct.
18, 2010) (quoting Moulton v. United States Steel Corp., 581 F.3d 344, 349 (6th Cir.
2009)). All factors support the proposed Settlement.
54.

First, courts “presume the absence of fraud or collusion in class action

settlements unless there is evidence to the contrary.” Id. at *19. Here, the Parties
engaged in arm’s-length mediation with the assistance of two experienced mediators,
and there is no evidence to undermine the integrity of their agreement. See id. at *20
(approving of arm’s-length negotiating process). As part of the mediation process, the
Parties submitted and exchanged detailed position statements and gave thorough
presentations at the mediation explaining each side’s position and responding to
opposing arguments. This factor therefore supports the Settlement.
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Second, the “complexity, expense and likely duration of the litigation”

weigh in favor of this Settlement. “Securities litigation class actions are inherently
complex,” and “the complexity of these cases cannot be overstated.” New England
Health Care Emps. Pension Fund v. Fruit of the Loom, Inc., 234 F.R.D. 627, 634
(W.D. Ky. 2006), aff’d sub nom. Fidel v. Farley, 534 F.3d 508 (6th Cir. 2008) (“Fruit
of the Loom”). On top of the inherently complex nature of securities litigation, this
case additionally required analysis of pharmaceutical industry relationships and
practices as well as accounting procedures.
56.

Furthermore, substantial time and expense has already been invested in

this Litigation, and continuing to litigate would consume even more time and money.
At the time the Parties reached their agreement in principle to settle, the Court had not
yet ruled on Lead Plaintiffs’ motion to certify the class. Although Lead Counsel
believe that the motion would have been granted, class certification is never
guaranteed. In addition to the risk of the class not being certified, Lead Plaintiffs also
faced substantial risks going forward, including that: (a) as fact discovery continued,
the record might not have supported Lead Plaintiffs’ allegations; (b) Defendants might
be able to raise credible counter-arguments that they did not knowingly, or at the very
least recklessly, conceal from investors the dramatic increase in DIR fees and
materially overstate Diplomat’s financial results for the first and second quarters of
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2016; (c) some or all of Lead Plaintiffs’ experts – including experts on accounting,
loss causation and damages – might offer opinions that the Court excludes or that are
not accepted by the jury; and (d) that Diplomat might be unable to satisfy a judgment
or settlement at a later time. Moreover, even if Lead Plaintiffs succeeded in proving
all elements of their case at trial and obtained a jury verdict, Defendants would likely
have appealed – a process that could possibly extend for years and might lead to a
smaller recovery, or no recovery at all.
57.

Third, the Parties have begun discovery and have met and conferred

numerous times regarding discovery scheduling and disputes. Although the Parties
have not completed fact discovery, they have nonetheless expended significant time
and resources on discovery thus far. This factor therefore weighs in favor of the
Settlement.
58.
Settlement.

Fourth, the likelihood of success on the merits also weighs in favor of the
Although Lead Counsel believe that Lead Plaintiffs would have

ultimately prevailed on the merits at trial, Lead Counsel understand that the risks
discussed above made the outcome of this Litigation uncertain. The proposed
Settlement is well above the average recovery in securities class actions of this size. If
Lead Plaintiffs were able to prevail on liability and all of their loss causation and
damages theories, the maximum damages suffered by the Class is approximately
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$255.2 million. This amount includes the damages resulting from stock losses on two
trading days following alleged corrective disclosures. However, there is a significant
risk that Lead Plaintiffs would not be able to prove loss causation for the second stock
drop, which would reduce aggregate damages to $192.7 million. The $14.1 million
Settlement thus represents between 5.5%-7.3% of the Class’s maximum recoverable
damages, which is well within the range of other securities class action settlements
with similar total losses. See Ex. 1 (excerpts from Stefan Boettrich and Svetlana
Starykh, Recent Trends in Securities Class Action Litigation: 2018 Full-Year Review
(NERA 29 Jan. 2019)) at 35, Fig. 27 (the median settlement recovery was 2.6% for
cases alleging investor losses between $200-$399 million, and 3.1% for alleged losses
between $100-$199 million) and at 36, Fig. 28 (the median ratio of settlements to
investor losses between 2009 and 2018 ranged from 1.3% to 2.6%); see also New York
State Teachers’ Ret. Sys. v. Gen. Motors Co., 315 F.R.D. 226, 237 (E.D. Mich. 2016)
(compiling cases approving settlements representing as little as 3.8% of total
damages), aff’d sub nom. Marro v. New York State Teachers’ Ret. Sys., 2017 WL
6398014 (6th Cir. Nov. 27, 2017).
59.

The fifth and sixth factors, the opinions of class counsel and class

representatives and the reactions of absent class members, also support settlement.
Lead Counsel are experienced securities litigators and brought that experience to bear
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in concluding that the Settlement is in the best interests of the Class. Lead Plaintiffs
are fully aware of the risks of continuing the Litigation and support the Settlement as
well. See Zimmerman Decl., ¶9; Kitsonas Decl., ¶9; GERS Decl., ¶4. Moreover,
while notice of the Settlement has been widely disseminated to potential Class
Members, Lead Counsel have received no objections to the Settlement from Class
Members. The lack of formal objections to the Settlement or requests to opt out of the
Class weighs in favor of the Settlement.
2.
60.

Diplomat’s Deteriorating Financial Health and Public
Interest Further Warrant Approval of the Settlement

Additionally, the Settlement is in the best interest of the Class because

there was the added risk that Defendants would not be able to satisfy a judgment at a
later date. At the time the Settlement was reached, the Company’s financial health
had significantly deteriorated. In February 2019, just shortly before Judge Cahill
made his mediator’s proposal, Diplomat reported that it would be taking a $630
million impairment charge, which significantly reduced its market capitalization to
approximately $430 million.
61.

As an example of the Company’s deteriorating financial condition,

according to the financial statements that the Company filed for the quarter
immediately preceding the date this Litigation commenced, the Company had over
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$17 million in cash on its balance sheet. However, the Company’s publicly filed
financial reports state that, as of March 31, 2019, Diplomat had only $2.74 million in
cash. As another example, on April 1, 2019, the day the Parties accepted Judge
Cahill’s mediator’s proposal, Diplomat stock closed at $5.70 per share, down from
$14.16 per share at the time the Litigation was commenced, and down from the Class
Period high of $37.12.
62.

Lead Counsel believe that Defendants’ wasting director and officer

insurance coverage would be the only source available to fund a settlement or
judgment. Continued litigation would have further eroded or completely exhausted
any coverage. Therefore, there was a serious risk that Defendants would not have
been able to fund any later settlement or judgment had the Litigation continued.
63.

Also, the public interest strongly favors resolving this case through the

proposed Settlement, which will avoid long and protracted litigation, provide a
significant recovery for the Class years before any final verdict would otherwise be
rendered, and free valuable judicial resources. In addition, Lead Counsel are not
aware of any charges or claims brought by the SEC or the DOJ with regard to the
fraud alleged in the Amended Complaint. Therefore, the Settlement is likely the only
recovery available to Class Members to compensate them for the economic harm
caused by this alleged fraud, which further advances the public interest.
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Accordingly, Lead Counsel and Lead Plaintiffs respectfully submit that

the Settlement should be approved. It provides Class Members with a substantial
benefit now, avoids the perils of continued litigation, and has been thoroughly vetted
by Lead Counsel, Lead Plaintiffs, and an experienced mediator, all of whom believe it
is in the best interests of the Class.
V.

LEAD PLAINTIFFS’ COMPLIANCE WITH THE COURT’S
PRELIMINARY APPROVAL ORDER REQUIRING
ISSUANCE OF NOTICE
65.

The Preliminary Approval Order, among other things, appointed Gilardi

& Co. LLC as the Claims Administrator, and directed the Claims Administrator to
cause the mailing of the Notice of Pendency and Proposed Settlement of Class Action
(the “Notice”) and the Proof of Claim and Release (the “Proof of Claim”) (together,
the “Notice Package”) to all potential Class Members identifiable with reasonable
effort, no later than May 24, 2019. ECF No. 62 at 5.
66.

The Preliminary Approval Order also directed the Claims Administrator

to cause the Summary Notice to be published in The Wall Street Journal, not later
than May 31, 2019.
67.

The Declaration of Carole K. Sylvester Regarding Notice Dissemination,

Publication, and Requests for Exclusion Received to Date (“Sylvester Decl.”),
submitted herewith, states that over 25,000 Notice Packages have been mailed to
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potential Class Members, banks, brokers and nominees beginning on May 24, 2019,
and that the Summary Notice was published in The Wall Street Journal and
transmitted over the Business Wire on May 31, 2019.
VI.

THE PLAN OF ALLOCATION
68.

Pursuant to the Preliminary Approval Order, and as set forth in the

Notice, all Class Members who want to participate in the distribution of the Net
Settlement Fund (i.e., the Settlement Fund less (a) any Notice and Administration
Costs, (b) any Taxes, and (c) the Fee and Expense Award) must submit a valid Proof
of Claim with all required information postmarked or submitted online no later than
September 23, 2019. See Notice (attached as Exhibit A to the Sylvester Decl.), at 2.
As set forth in the Notice, the Net Settlement Fund will be distributed among Class
Members according to the Plan of Allocation approved by the Court.
69.

Lead Plaintiffs’ damages expert developed the proposed Plan of

Allocation in consultation with Lead Counsel. Lead Counsel believe that the Plan of
Allocation provides a fair and reasonable method to equitably allocate the Net
Settlement Fund among Class Members who suffered losses as result of the conduct
alleged in the Amended Complaint.
70.

The Plan of Allocation is set forth at pages 4 to 7 of the Notice. In

developing the Plan of Allocation, Lead Plaintiffs’ damages expert calculated the
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estimated amount of artificial inflation in Diplomat’s common stock which was
allegedly caused by Defendants’ alleged false and misleading statements and/or
material omissions. In calculating the estimated artificial inflation allegedly caused by
Defendants’ alleged misrepresentations and omissions, Lead Plaintiffs’ damages
expert considered the market and industry adjusted price change in Diplomat’s stock
price following the corrective disclosures on October 25, 2016 and November 2, 2016
that revealed the alleged truth in this matter.
71.

Under the Plan of Allocation, a “Recognized Loss Amount” will be

calculated for each purchase of Diplomat common stock during the Class Period that
is listed in the Proof of Claim and for which adequate documentation is provided. The
calculation of Recognized Loss Amounts will depend upon several factors, including
when the Diplomat stock was purchased and sold, and at what price. In general, the
Recognized Loss Amount will be the difference between the estimated artificial
inflation on the date of purchase and the estimated artificial inflation on the date of
sale, or the difference between the actual purchase price and sales price, whichever is
less. See Notice at 5. The sum of a Claimant’s Recognized Loss Amounts is the
Claimant’s recognized claim and the Net Settlement Fund will be allocated to
Authorized Claimants on a pro rata basis based on the relative size of their recognized
claims. See id at 7.
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In sum, the Plan of Allocation was designed to equitably allocate the

proceeds of the Net Settlement Fund among Class Members based on the losses they
suffered on transactions in Diplomat stock that were attributable to the conduct
alleged in the Amended Complaint. Accordingly, Lead Counsel respectfully submit
that the Plan of Allocation is fair and reasonable and should be approved by the Court.
73.

As noted above, as of July 11, 2019, more than 25,000 copies of the

Notice, which contains the Plan of Allocation, and advises Class Members of their
right to object to the proposed Plan of Allocation, had been sent to potential Class
Members. See Sylvester Decl., ¶11. To date, no objections to the proposed Plan of
Allocation have been received.
VII. THE FEE AND EXPENSE APPLICATION SHOULD BE
GRANTED
74.

In addition to seeking final approval of the Settlement and Plan of

Allocation, Lead Counsel are applying to the Court for an award of attorneys’ fees of
30% of the Settlement Fund. Lead Counsel also request litigation costs and expenses
incurred in connection with this Litigation from the Settlement Fund in the amount of
$225,717.22. Finally, Lead Counsel request reimbursement to Lead Plaintiffs in an
aggregate amount of $13,657.51 related to their representation of the Class pursuant to
15 U.S.C. §78u-4(a)(4). The legal authorities supporting the requested attorneys’ fees
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and expenses are set forth in the concurrently-filed Memorandum of Law in Support
of Lead Counsel’s Motion for an Award of Attorneys’ Fees, Litigation Costs and
Expenses and Awards to Lead Plaintiffs Pursuant to 15 U.S.C. §78u-4(a)(4) (the “Fee
Memorandum”). The primary factual bases for the requested fees and expenses are
summarized below.
A.

Lead Counsel’s Requested Fee Is Fair and Reasonable and
Should Be Awarded

75.

Based on the quality of the result achieved, the extent and quality of the

work performed, the significant risks of the Litigation, and the fully contingent nature
of the representation, Lead Counsel respectfully submit that the requested fee award is
fair and reasonable and should be approved. As discussed in the Fee Memorandum, a
30% fee award is well within the range of percentages awarded in securities class
actions with comparable settlements in this Circuit. Further, the Class was informed
that Lead Counsel would request up to 30% of the Settlement Fund as attorneys’
award and although the deadline to object is July 30, 2019, as of the date of the
declaration, Lead Counsel are not aware of any objections to the fee award. If any
objection to the fee request is made by the July 30, 2019 deadline, Lead Counsel will
address it in their reply papers, which will be filed on or before August 13, 2019. ECF
No. 62 at 9-10.
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As set forth in the declarations submitted by Lead Plaintiffs, each of them

have concluded that Lead Counsel’s requested fee is fair and reasonable based on the
work performed, the recovery obtained for the Class, and the risks of the Litigation.
See Zimmerman Decl., ¶10; Kitsonas Decl., ¶10; GERS Decl., ¶5.
77.

The quality of the work performed by Lead Counsel in attaining the

Settlement should also be evaluated in light of the quality of the opposition. Here,
Defendants were represented by Sidley Austin LLP and Honigman LLP, both of
which are capable and renowned law firms that vigorously represented the interests of
their clients throughout this Litigation. In the face of this experienced and formidable
opposition, Lead Counsel nonetheless persuaded Defendants to settle the Litigation on
terms favorable to the Class. Thus, the experience and work performed by Lead
Counsel as well as the experience of Defendants’ counsel support that the requested
fee is reasonable and should be awarded.
B.

Plaintiffs’ Counsel’s Requested Costs and Expenses Are
Fair and Reasonable and Should Be Awarded

78.

Lead Counsel seek a total of $225,717.22 for litigation costs and

expenses, to be paid from the Settlement Fund.5 These costs and expenses were

5

Plaintiffs’ Counsel’s respective declarations provide further detail of the costs
and expenses incurred. See Declaration of Matthew I. Alpert Filed on Behalf of
Robbins Geller; Declaration of Joshua L. Crowell Filed on Behalf of GPM;
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reasonably incurred by Plaintiffs’ Counsel in connection with commencing, litigating,
and settling the claims asserted in the Litigation.
79.

The Class was informed that Lead Counsel would seek litigation costs

and expenses in an amount not to exceed $300,000. The total amount requested,
$225,717.22, is significantly below the $300,000 that the Class was advised could be
sought. To date, no objection has been raised as to the maximum amount of expenses
set forth in the Notice. If any objection to the requested costs and expenses is made
by the July 30, 2019 deadline, Lead Counsel will address it in their reply papers,
which will be filed on or before August 13, 2019. ECF No. 62 at 9-10.
80.

From the beginning of the case, Lead Counsel were aware that they might

not recover any of their expenses, and, even in the event of a recovery, would not
recover any of their expenditures until such time as the Litigation might be
successfully resolved. Accordingly, Lead Counsel were motivated to and did take
appropriate steps to avoid incurring unnecessary expenses and to minimize costs
without compromising the vigorous and efficient prosecution of the case.
81.

Moreover, Plaintiffs’ Counsel’s expenses were reasonable and necessary

for the Litigation. Of the total amount of litigation expenses $118,926, or 52%, was
Declaration of Sharon S. Almonrode Filed on Behalf of The Miller Law Firm, P.C.,
submitted herewith.
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expended on Lead Plaintiffs’ experts and consultants; $31,100, or 13%, was incurred
for mediation services; $37,495, or 17%, was for on-line legal and financial research
charges; and $31,992, or 14%, was incurred in connection with out-of-town travel
primarily for Court appearances and mediations. The other expenses requested are the
types of expenses that are routinely charged to clients, including court fees, copying
costs, and postage and delivery expenses.
82.

Accordingly, Lead Counsel respectfully submit that the requested costs

and expenses be awarded.
C.

The Awards to Lead Plaintiffs Are Reasonable

83.

The PSLRA limits a class representative’s recovery to an amount “equal,

on a per share basis, to the portion of the final judgment or settlement awarded to all
other members of the class,” but also provides that “[n]othing in this paragraph shall
be construed to limit the award of reasonable costs and expenses (including lost
wages) directly relating to the representation of the class to any representative party
serving on behalf of a class.” 15 U.S.C. §78u-4(a)(4). Here, as explained in Lead
Plaintiffs’ Declarations, submitted herewith, Lead Plaintiffs David N. Zimmerman,
William Kitsonas and GERS are seeking reimbursement in the amount of $9,000,
$2,500 and $2,157.51, respectively, for their time related to their active participation
in the Litigation. See Zimmerman Decl., ¶12; Kitsonas Decl., ¶12; GERS Decl., ¶6.
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Many courts, including those in this Circuit, have approved reasonable

payments to compensate class representatives for the time and effort devoted by them
on behalf of a class. Indeed, courts “routinely award such costs and expenses both to
reimburse the named plaintiffs for expenses incurred through their involvement with
the action and lost wages, as well as to provide an incentive for such plaintiffs to
remain involved in the litigation and to incur such expenses in the first place.” Hicks
v. Stanley, 2005 WL 2757792, at *10 (S.D.N.Y. Oct. 24, 2005); see also Gen. Motors
Co., 315 F.R.D. at 245 (approving award of $2,903.71 in costs incurred by lead
plaintiff related to its representation of the class); In re Caraco Pharm. Labs., Ltd.
Sec. Litig., 2013 WL 3213328, at *4 (E.D. Mich. June 26, 2013) (awarding an
aggregate of $13,180 to three lead plaintiffs).
85.

The amount sought here is based on Lead Plaintiffs’ active involvement

in the Litigation from consideration of appointment as Lead Plaintiffs to Settlement.
As such, this request should be granted.
VIII. CONCLUSION
86.

In view of the significant recovery obtained for the Class and the

substantial risks inherent in further prosecuting this Litigation (described above and in
the accompanying Settlement Memorandum), Lead Plaintiffs and Lead Counsel
respectfully submit that the Settlement and proposed Plan of Allocation should be
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approved as fair and reasonable. Lead Counsel also respectfully request that the Fee
and Expense Application, including awards to Lead Plaintiffs, be approved in full.

I declare under penalty of perjury that the foregoing facts are true and correct.
Executed this 16th day of July, 2019, at San Diego, California.
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I declare under penalty of perjury that the foregoing facts are true and correct.
Executed this 16th day of July, 2019, at Los Angeles, California.
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Figure 27. Median of Settlement Value as a Percentage of NE RA-Defined Investor Losses by Level of Investor Losses
Excludes Settlements for $0 to the Class
January 1996-December 2018
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Median NERA-Defined Investor Losses over Time
Prior to 2014, median NERA-defined Investor Losses for settled cases had been on an upward
trajectory since the passage of the PSLRA. As described above, the median ratio of settlement size
to Investor Losses generally decreases as Investor Losses increase. Over time, the increase in median
Investor Losses coincided with a decreasing trend in the median ratio of settlement to Investor
Losses. Of course, there are also year-to-year fluctuations.
As shown in Figure 28, the median ratio of settlements to NERA-defined Investor Losses was
2.6% in 2018. This was the third consecutive year of at least a short-term reversal of a long-term
downtrend of the ratio between passage of the PSLRA and 2015.
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Figure 28 Median NERA-Defined Investor Losses and Median Ratio of Settlement to Investor Losses
January 2009-December 2018
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Explaining Settlement Amounts
The historical relationship between case attributes and other case- and industry-specific factors
can be used to measure the factors correlated with settlement amounts. NERA has examined
settlements in more than 1,000 securities class actions and identified key drivers of settlement
amounts, many of which have been summarized in this report.
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